Abstract
this argument. Extraterritorial remedies are still important in dealing with current issues. This article weighs the arguments and makes the case for a mixed approach consisting of both local and extraterritorial capacity development.
I. Introduction
Transnational corporations from economically developed "home" states (TNCs) tend to outsource their supply chains to low-cost "host" states with fewer regulations. Broadly speaking, TNCs can have a positive social and economic impact in host states by, for example, creating jobs and introducing services. However, their operations can also have a devastating impact on the most vulnerable people there.
Legal mechanisms to render corporations that operate in more than one state accountable for human rights violations have attracted attention over the past four decades. The 2011 UN Guiding Principles (the "Guiding Principles") are widely recognized as the most comprehensive template to deal with such so-called "business and human rights" issues. 2 These principles integrate existing standards and practices under international law and are organized around a three-pillar framework: the state's duty to protect human rights, the corporate responsibility to respect human rights, and access to remedy for those whose rights have been violated. 3 Access to remedy is generally considered to be the weakest pillar of the Guiding Principles. 4 Various problems arise when the authorities of the emerging or developing host state are not able or willing to remedy human rights violations by TNCs. 5 Judicial remedies should form the backbone of a wider package of remedies that include non-judicial remedies at the state, industry, and company level. 6 Victims of corporate abuse should have the ability to assert their human rights through effective civil legal means that lead to a prompt, thorough, and impartial judgment. 7 Such proceedings and reparations can effectively stop corporate abuse. They can also act as an essential incentive for all TNCs to investigate and address any harmful behavior in which they might be involved through their business relationships or supply chains. 8 The Court in Cambodia in 2007, which ruled that it did not have jurisdiction over land rights in 2012. One year later, the UK High Court accepted jurisdiction of the suit in order to guarantee access to justice, a decision which goes against the UK courts' tendency to presume against extraterritoriality nowadays. 18
Extraterritorial litigation is often said to be illusory. For instance, Rae Lindsay, a lawyer at Clifford Chance LLP, said-in her personal capacity-that local remedies should be preferred over extraterritorial remedies in her keynote speech during the 2017 Discussion Day of the CESCR's General Comment on Business and Human Rights. 19 She attempted to underpin this assertion by explaining that "bringing victims to a court on the other side of the world" would only result in their "disappointment."
This article finds that such a one-sided argument fails to consider the merits of extraterritorial litigation. Both options-support for local capacity and extraterritorial litigation-have their own advantages and drawbacks. The process of local judicial capacity building is not in itself able to guarantee equal access to remedies, but extraterritorial adjudicatory jurisdiction alone will not suffice either. In an attempt to move beyond the traditional divide between local and extraterritorial approaches to litigation, it is argued that a mixed framework is needed in current times in which access to remedy is a far-fetched dream for affected stakeholders on the ground. While it is not the ambition of this article to compare national legal frameworks, it draws from cases and commentaries which have been put forth in particular contexts in home and host states. III explores the advantages of extraterritorial remedies; Section IV concludes and presents two final polarizing issues.
II. Support for Local Remedies
Extraterritorial states might consider supporting local judicial capacity development. Local litigation has various advantages that courts in other states (including TNC home states) cannot offer to the same degree. This Section provides a comprehensive overview of these advantages.
A first advantage is that settling a dispute as close as possible to its source is more practical and efficient. 20 Local remedies are less time-and cost-consuming and facilitate the disclosure of evidence to a larger extent. 21 Moreover, a range of practical challenges might obstruct effective cooperation between host and other states in extraterritorial proceedings, including language barriers and differences of approach regarding the protection of sensitive information. 22 Extraterritorial remedies lead sometimes also to conflicts over choice of law.
In addition, local judges might be more capable of addressing the consequences of harm than remote judges. which they are embedded. Barriers to justice often represent exercises of power: the denial of rights enjoyment to vulnerable usually serves to protect the power of a smaller privileged group of people. 33 Courageous efforts of local judges can inform and empower local communities to demand structural solutions.
III. Extraterritorial Remedies
The previous Section has shown that sufficient support for capacity building in host states is a valuable way to guarantee victims of TNCs access to remedies. This does not mean that extraterritorial remedies serve no purpose. Extraterritorial remedies are important to deal with current issues and have at least three advantages over local remedies. 
IV. Conclusion
This article has shown that a complementary approach comprising of local and extraterritorial civil remedies is the best way to address human rights violations by TNCs. A mixed approach is more likely to give rise to increased awareness of corporate abuse in both host and home states of TNCs.
Effective local capacity is the preferred option to guarantee general access to civil judicial remedies in the long run. Practical local remedies facilitate legal certainty and the participation of everyone involved. Increased support from extraterritorial states to deploy such local capacity would be very welcome.
However, such support would not currently be sufficient. Local remedies in weak or corrupt regimes often equal no remedies in practice, as they favor the most powerful stakeholders, namely TNCs. Richard Meeran, a lawyer at Leigh Day who has brought numerous extraterritorial claims against TNCs in British courts, rightly questioned whether advocates for local justice actually want local justice or rather want to avoid justice. 40 It appears that the Committee of Ministers of the Council of Europe supports such a proposed mixed approach. In its 2016 Recommendation on Business and Human Rights, this body recommended Council of Europe member states review their policies regarding extraterritorial litigation for foreign victims at home and support local access to justice capacity development in third states. 41 On the one hand, the Recommendation encourages member states to partner with third states and strengthen access to justice locally. 42 The Committee of Ministers explained that collaborative partnerships and other forms of support are deemed valuable in order to accomplish such cooperation. 43 On the other hand, the Committee of Ministers marks out several categories in which Council of Europe member states are recommended to allow alleged victims of abuses by private TNCs to file proceedings in their own national courts if local litigation would not be feasible. 44 Two final, polarizing issues can be added here because they support this mixed conclusion. First, proponents of local capacity building argue that the long-term reliance on extraterritorial systems will have an adverse impact on the future responsiveness of judicial remedies in host states. 45 However, it could be that the mere possibility of effective extraterritorial litigation could accelerate the development of host state civil remedies, 46 as developing and emerging states might feel encouraged to contribute to local capacity building in order to avoid airing their dirty laundry on the world stage.
Second, it has been suggested that it might be more difficult for TNCs to escape litigation if effective mechanisms are offered in their home states. 47 TNCs are indeed able and willing to move their operations and investments to wherever conditions are most
